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NIASTER LESSOR CONSENT TO LEASE, RECOCNITION
AND NON-DISTURBANCE AGREENIENT

Ihis Nlaster Lessor Consent to Lease, Recogllition and Non-Disturbance Agreement

("Agreement"), dated as of 

-,20- 

is entered into by and among lhe

STATE OF HAWAII, by its Department of Harvaiian Home Lands, whose principal place ofbusiness

and mailing address is Hale Kaianianaole, 9l -5420 Kapolei Parkrvay, Kapolei, Harvaii 96707 and

ll hose post office address is P.O. Box I 879, Honolulu, Hawaii 96805 (' NIaster Lessor"),

NANAKULI HAWAIIAN HONIESTEAD CONIMUNITY ASSOCIATION' a Hawaii non-profit

corporation, lvhose principal place ofbusiness and mailing address is 89-188 Farrington Highway,

Waianae. Hawaii 96792 and HAWAIIAN CONINIUNITY DEVELOPNIENT BOARD, a Hawaii

non-profit corporation, whose principal place ofbusiness at I188 Bishop Street, Suite 907, I-lonolulu'

Haw;ii 96813 (collectively, "sublessor"), and NANAKULI KAUHALE DEVELOPNIENT' L.P.' a

Califbmia limited pannership, whose principal place of business and mailing addrcss is I 188 Bishop

Street, Suite 907, Honolulu, Hawaii 96813 ("Subless€e").

WHEREAS, Nfaster Lessot is the Declarant for the Nanakuli Village Center Condominium

Project (the "Project"), as shown on Condominium Map No 5087, as amended ("Condominium

M.rp"), dnd describcd in the Declaration ofCondominium Property Regime lor Nanakuli Village

Center dated June 7, 2012, recorded in the Bureau ofConveyances ofthe State ofHawaii ("Bureau"),

as Document No. A-45,160610, as amended ("Decl{rstion");

WHEREAS, Master Lessor, as lessor, and Hawaiian Community Development Board, as

lessee. exccuted that certain State ofHawaii Depaftment ofHawaiian Home Lands General Lease No.

(leneral Lease No. dated . 1012. a nleno.andum oflvhich was rccorded in the

Llrted 2012, a memorandum of which was recordcd in the Bureau as Document No.
(th€ "HCDB lvlaster Lease"), for the lease ofthat ce ain condominium unit

designated as Unit 1 under the Declaration, together with the undivided ioterest in the common

elements appudenant thereto (the "Premises"), including a non-exclusive easement to use the l0-foot
right-of-way, as shown on the State of Hawaii Department of Accounting and General Services S rvey

Division Suney PLat 19.I (B) H.H., tbr vehicular and pedcstrian ingress and egress to and fion the

Premises over dnd across said l0-fooFright-of-way to access lv{ano Avenue, Lepeka Avenu€, Pua

Avcnue, and Fanington Highrvay and to use Lepeka Avenue and Nanakuli Avcnue, as shown on Plat

19.1(B) H.H., lor vchicular and pedestrian ing|ess and egress (collectively, the "Eascments"), as more

particLrlarly describcd in Exhibit A, for a tel.m commencing on the Effective Date of the I ICDB lvlaster

Lease and cnding on the carlier of(i) midnight on the date on lvhich a ceftificate ofoccupancy is issued

lo. the occupancy ofthe affordable housing project, to be known as ''tlale lviakana O Nanakuli Rental

IJousing P.oject", to be constructed on the Prenlises, or (ii) December I1,20i7;

wtlERE;\S. ilfaster [-essor. as lcssor. and Nanaktrli Ilawaiian flo]ncstead Citnmunily
Association. as lessee. cxccutcd lhat cerlain State ol ila$aii Deparlmcni ot Llawaiian I Ionte Lirncls

llureau as Documcnt No. - --_ 
(the \llttCA !laster Lelse'') (the NllllCA Vlaster [.ease

andlheI{CDBivlasterl-easebcingcollccti\elyrefcrrcdtolslhe-]IasterLcrs€").fbrtheIcaseofthe
Prcmises Jnd lhe Easenlcnts t'or a 65 yctr lcrnt comntcncing inrnediatcly upon telnlination olthe
IICDB lvlaster Lease;
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\VHERE.{S. Sublessor- as sublessor, and Sublessee. as sublessee, ent€red into that certain

Ground Sublease, dated as of 

--_,2012, 

a memor^ndum of rtich is recorded in the

Bureau as Docunent No. (the "Lease"), *ith respect to lhe Prcnrises; dnd

!VHEREAS. pursuarrt to the Sublease. Nlaster Lessor is reqrLired to deliver a Master Lessor

Consent to Lcase, Recognition and Non-Disturbance Agreement to SubLessce.

NOW THEREFORE, for good and valuable consideration, the receipt and sulficicncy of
rvhich are hereby acknowledged. the parties hereby agree as follows:

1. Consent. Ivlaster Lessor does hereby conscnt to the Leasc and to any and alL sLrbsequent

assignments, suble3ses, sales or transfers olthe Sublcssee's intercst in the Lease and the propeny
demiscd under the Lease and all improvements situated or constructed thereon (thc "Lenschold") as

provided in the L*rse and any and all L€asehold Mortgagcs, as detlned in the Lcase. Notwithstanding
anything in the Vlaster Lease to the contrary, N{aster Lessor icknowledges and agrees that it shall not
have any consent or approval rights o,r'er any aclions expressly peonitted or required to be taken undcr
the ternls and conditions oflhc Lease.

2- Eltoppel.

(i) The Master Leas€ has

writing, and constitlrtcs the entire agrecment
Lease.

not been modified, supplernentcd or arnended, orally or in
betwecn iuastcr Lessor and Sublessor under the Master

(ir) As ofthe date ofthis Agreenrent, the lvlastcr Lease is in luil force and ellect; no
dcfauLt has occurred by eithcr lv{aster Lessor or Sublessor; and there is no condition \r/hich, but lor the
passage of time or the giving ofnotice or both, would result in a default by Master Lessor or Sublessor
rrrrtler the terms ofthe Nlaster Lease.

CARROLLCOX.COM3. Non-DisturbanceAqreement.

(i) Dircct Leas€, Upon ony temtinalion ofthe lVlaster l.ease, including without
li itation a tcrmination by igreement. terfiinltion fbr default, or rcjection by a dcbtor or llustce in
bankruptcy or rcorgonization proceedings, the l-ease shall automatically constitute a direct lcase

betrvcen lvlaster Lcssor, as sublessor, and SLlblesses, rs sublessce, subjcct to all of the ternls end

conditions thereofand continuiDg io main(ain the same priority as the l-case with regard to any
I-easchold lvlortgage (as hereinatt€r defined) or any other lien, charge or cncurrbtance alleciing the
Condonrinium Project Land and/or the Prenises. aud Sublcssee's possessory and other rights under the
l-ease shall in no rvay be al'fcctcd or impaircd by tl)e r,jrnlinat;on ofthc Nlaster I-ease. Notlvithstilnding
the li)rcgoillg, thc p.lrtics rgrcc thxt lhc lollo$itrg l]ro!isions ofthc iUaster [-case shall bc incorporaled
inb such a direct lcase or Ncrv l-casc as rlcscr ibcd bclorv and gor em and conlrol to the c\tcnt rhat thcre
is a conilict blitwccn the tcrnts ofthe llaster Leasc and Ihe tcrms oflhe Lcase: (x),\rticlc I olthc
\laster Lclsc; (y) Scclio|s l7 irnd l0 ol ..\rtiele-l ol the lllrtcr [.crse. llnd (z) Sections 4. 5. 6 lnd l.1

of,\rticle5ol thc \fnster l.citse. Fu[hcr. nol\!ithstrnding iln]1hing (o {hccontrary in this,'\grecnrent,
\lastcr l-essor shill not Lrel
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(a) liable fbr any act or onission of any prior subLandlord' other than

ongoing dclauLts reasonably sLrsceptible ofcure by luaster Lessor (including Sublessor);

(b) subject to any offsets or det'enses which Sublessee has against any prior

sublandlord (including Sublessor);

(c) bound by any base rent' percentage rent, additional rent or any other

amounts payable under the Lease which Sublessee might have paid in advance for more thafi the

cuffent month to any prior sublandlord (including Sublessor);

(d) liable to refund or otherwise accoLlnt to Sublessee tbr any security or

other deposits nor actuaiLy paid over lo Master Lcssor except 3n) seeurity deposits or construction

reirnbursiments payable to Sublessee in accordance with the Lease;

(e) bound by, or liable lor any breach of, any representation or warranty or

indemnity agreement made by any prior sublandLord (including SrLblessor); or

(0 be held liable in excess ofits interest in the Prenlises

Fudher, notwithstaiding anything to the contrary in this Agrcement' the tblLolving provisions of the

Lease shall be deleted t'rom the Direct Lease and any New Lease:

(a) the last sentences of Sections 8.1(a) and 8 2;

(b) the provision contdined in the parenthical in Section l6(a);

(c) the portion of the filst sentence of Section l6(b) lollowing the word

"lessees";

CARROLLCOX.COM(d) Sections l7(a) and 17(c); and

(e) 'lhe portion of the second seitence
"tem1s ofthis Lease)".

of Section l8(i) tbllowing the phrase

(ii) No State Indemnity or Paymtnt of Attornoys' F€es' In the evcnt ofa direct

lease between Mister Lessor and Sublessee as described itbove or Ne!v Lease' ivlaster Lessor shall not

be bound by Section l6(b) or Section 37 ofthe Lcase. iv{aster I-essor shall be responsible for damages

resulting lrorrr acts or onrissions of state entployees rvhile acting rvithin the scope of thcir cmployment

to the citent that lvltsrer l-essor liability lor such damages has been determined by a court or olherwise

,*r".d to bv i\ldstcr Lessor. \l ster Lcssor shall pay for such damages to the extenl that funds have

bi"n,ruth.,iir.d.,',dipproprr.rl,jdb)theStateofllaulii l.egislature lorsuch purpose and lhe lirnds

ha!e heen ullocirted by the executi\'c htrdget process

(iii) StAte is Self-lnsurcd. Mastcr Lessor \hall not be sLrbjcct to Section l7(a) oithe

I-ease. !laster [-essor is scll-insured.
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.1. No Nlodifications. Until the Lease shall have tcrrninated or expired, neither lvlaster

Lessor nor Sublessor shall amend or modif.v (i) the Nlaster l,ease and/or (ii) the Declaration, Bylarvs or

other condominium docilments lbr the Project, in a manner that adversely aft'ects Sublessce's or

Leasehold Vlortgagee's (as hereinafter delined) rights under the Lease Ary such amendment or

modification ofthe lvlaster Lease :utd-/or the Project condominium documents shall be void as to

Sublessee or Leasehold Morlgagee

5. Additionnl Sublessee Provisions. The te.ms and conditions set tbrth beLow in this

Paragraph 5 shall be binding upon Nlaster Lessor as if fulLy set fbrth in the ivlaster Lease, and to the

extent ofany inconsistency between the temrs and provisions contained i11 the rvlaster Lease and the

terms and conditions set lbdh below in this Paragraph 5, the terms and conditions set lorth beiolv in

this Paragraph 5 shalI govern and conlrol:

(i) New Lease. If, notwithstanding the provisions ofParagraph 3 above, a

termination ofthe Vlaster Lease lbr any reason results in a termination ofthe Lease, then Master Lessor

upon rcquest shall forthwilh enter irto a new lease ofthe Leasehold with Sublessee (the "Ncw Lease")

:rnJ rhe lollo\^ ing provis.ons .hrll cppl):

(a) The New Lease shall be lor the remainder ofthe te.m ofthe Lease,

ef'f'ective on the date oft€rmination, at the same rent and shall contain the same covenants, agreements,

conditions, provisions, restrictions and limitations as are then contained in the Lease Such New Lease

shall be subject to aLl ihen-existing Leasehold Mortgages, as defined in the Lease, and all then-existing

subleases.

(b) 'lhe New Lease shall be executed by Master Lessor within lhirty (30)

days after receipt by Master Lessor ofnotice ofthe Sublessee's request for a New Lease.

(c) Any New Lease and the leasehold estate created thereby shall, subject to

the same conditions contained i11 the I-ease and in this Agreement, conlinue lo maintain lhe same

priority as the Lease with regard to any Leasehold Mortgage or any other lien, charge or encumbrance

aflecting the Premises. Concurrently w ith the execution and delivery of the New Lease, Master Lessor

shall assign to Sublessee allofits right, title and interest in and to moneys, ifany, then held by or
payable to illaster Lessor and related 1o the Premises rvhich Sublessee would have bcen cntitlcd to

receive but for lhe tennination of the Master Lease. CARROLLCOX.COM
(ii) Nlortgrging ot Leaschold Esttte. Sublessee may, without the consent of

Ivlaster Lcssor, mortgage or otherw-'ise encumber tlle Leasehold Dsiale (which modgage or other

encLrmbrance is hereinafter referrcd to as the Leasehold llortglge') 'fhe nlortgagee under the

I-easchold ivloftgage or the other holdcrs of the indcbtcdncss sccured by the l-caschold lr{ortgage (the
''Le.rsehold iUortg.gee") shall notity Ntaslcr Lcssor (and any l:se lvlodgagce. as hereinailer dctlned),

in thc nranner hcreinafter proviried tbr lhe giving of notice, ofthe cxecLrtion ofsuch l,eirschold

i!{ortgage and the nanre lnd place tbr service of nolice Lrpon such Lcasehold llofigagee Iiponsuch
notification to !'fuster I-cssor that SLrblessce has cniered into d I-casthold \1o(gage. l\laster l-cssor

hercby rgrces lor tlie benelll ofsuch l-eirsehold tlortgilSee, lnd upon \1l'itlen reqllcst by Sublessce, to

erecute 0nd delive. to Suhlessce and L-easchold l\lorlgagee (i) a Nlastcr l-cssor Conscnt to i-citschold

lvlongage. Recognition and Non-l)istLrrbitnce Ag.eemcnl (- I[{st0r Lcssor Leasehcld }Iortgage
Ilccognition.{grecnrcnt") conltiring tcmts subslxntilllt ide ticll to lhc tcrms olthe doctrlient so
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entirled attached l]ereto as EILlbiL! and incorporated herein by this ret'erence and/or (ii) an instrumerl

of sinilar elfect in lorln and substance reasonably requested by the Leasehold lv{ortgagee. Nlaster

Lessor lurther agrees that it will comply with all ofthe covenants and obligations contained in said

docu ent.

( iii) Fee Nlortgage'

(a) In the event that, at any time prior to the execution ofthe Lease and/or

rhe recordation ofthe lvlemorandum olLease in accordance with section 3l ofthe Lease, Ivlaster

Lessor has mortgaged or other$iSe encumbered the Premises, ivlaster Lessor shall deliver to Sublessee

a Subordination and Lender Non-Disturbance Agreement ("Subordination and Lender Non-

Disturbance Agreement") containing terms substantially idenlical to the terms oflhe document so

entitled attached as Exhibit B to the Lease and i[corporated helein by this reference, duLy executed by

the holder ofany srLch lnortgage or encumbrance (the "Fee Nlortglg€e")

(b) [n the event that, at any time aiie. the execlltion ofthe Lease and the

recordation ofthe Memorandum of Lease in accordance with section I I of the Lcase, Master Lessor

lnortgages or otherwise encumbers its t'ee simple interest, Master Lesso. shall be required to include

within iny instrument granting such nlodgage or other encumbrance a provision acknor'vledging that

the Fee Mortgagee is subordinate and subject to the Lease and any substitute Lease pursuant to the

provisions hereofand the provisions of the Master Lessor Lease Recognition Agrcement and the rights

of Sublessee hereunder or thereunder, and agrees to be bound by the terms ofth€ Master Lessor

Leasehold Mortgage Recognition Agreement, in the event that such Fee Mortgagee shall succeed to the

interests of Master Lessor. In addition, Master Lessor shall deliver to Subtessee a Subordination and

l,ender Non-Disturbance Agreement duly executed by the Fee Mortgagee. A termination ofthe Lease

or the New Lease or a foreclosure of a l,easehold Mortgage, however, shall not affect the lien ofthe
Fee Nlodgage as a mortgage or othcr security instruments on Masfer Lessor's fee simple interest in the

Premises.

(iu) Subordinttion. Master Lessor and Sublessor lurther agree for the benetlt of
Sublessee that, so long as the Lease shall remain in ef'fect, Sublessor will not subordinate the Lease, or

any New Lease entered into pursuant to Paragraph 5(i) above, to any nlodgage or other security

instruments that may hereafter be placed on Master Lcssor's lee simple i0te.ests in the Ptemises ot on

Sublessor's reversionary interest in the Premises. ol consent to al1y prepayment ofany rent, without

sccuring the prior written consent of Sublessee.

(v) Permitted Transfers. It is acknor.vledged lhat the Lease may be assigncd,

sublet or transt'erred by Sublcssee in accordance rvith ils tcrms.

(vi) Ost(rppel Certifi.rltes. Ilaster [-essor shall cxecute rtnd/or dcliver to lny person,

tlrm or cntit, speciticLl b1 Sublcssee (i) provided that such be the case. a ceflillcate stnling lhat the

Ilasler I-case is in i'ull forcc and etfuct. that Sublessor is not (to the knowlcclge of iv{asler [.essor) in

delirult under the Ifaster L.cnsc. that the \{tstc. l.case has not b!cn nloditlcd or sLrpplcnlcnted in lrly
way and containing such other cedificatiors {including. rvithout linrilalion. the ccflificttions contained

hercin) and agrecurents ls such person. ilrln or e tily nray reasonably r!qucst. irnd (ii)copicsollhe
documeuts crcating or evidcncing the !laster [-ccslj certilled by iviaslcr I-essor as being lrtle. corrcct

ard conrpletc copies lhereof'.
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(vii) lvaivcr of Subrogation. r\ny policy olhazard insurance insuring lvlaster Lessor
shall contain an endorsemenl lraiving the insurer's right ofsubrogation as against the Sublessee and
Sublessor.

6- CondominiumDocuments.

(i) Protectiv€ Covenants. Neither the Nlaster l_essor as thc Declarant olthe project
or as an Unit O*ner, nor any other Benetilted Orvner as detined in the Declaration, shall exercise any
rights or benefits under the Declaration that rvouLd adversely impaot Unit I of the project without irst
obtaining the prior rvritten consent ofthe Sublessee, which consent shall not be unreasonably tvithheld.
Nlaster Lessor as Declarant and/or as the Owner ofall Units agrees that no amendment to thc
Declaration, the Bylaws ofthe Association ofUnit Owners tbr "Nanakr.rli Village Ccnter", the
Condominium lvfap, or any other condominium docunents (including, lvithout limitation, any
amendment to A(icle l9 olthe Declaration) that would adveNely intpact the Premises or inrpair or
diminish the rights ofor ilcrcase the obligations ofthc Sublessee with regard to the possession,
development, improvemeit, operation, occupancy, Ltsc, €njoyment or other activities relating to
Premises shall be elfective unless llrst approved in writing by the Sublessee, rvhich approval shall not
be unreasonably withheld.'Ihe consent rights granted to the Sublessee shall bc et1'ective and shall
continue to exist for so long as Sublcssee or its successors or assigns, including its lenders and their
assigns, possesses a leasehold or sub-leasehold interest in the Premises. In no event shall the Master
Lessor as Declarant ofthe Project or as an Unit Owner or the Owncr ofall Units, nor any other
Benefitted Orvner, have any polver-of-attorney or the right to otherwise act on behalfofSublessee or
lessee in connection with the exercise ofany rights or benelits.

(iD Facilitation. Master Lessor as the Declarant ofthe Project and as the owner of
all Units and the owner of individual Units agrees without charge to exercise its reserved rights under
the Decllration to p(ovide tnd maintain access and utility casements to the Premiscs, to facilitate the
construction, mainlenance and operation of improvcments to bc constructed on the Prenrises, and to
otllerwise faciliate the development and operation of the Prcmises lbr an al'fordable housi|g project.

7. Notices. Any noticc, consent or approval requircd or permittcd to be given under this
Agreement shall be in writing and shall be deerned to have bccn given (i) upon hand delivery, (ii) one
(l) business day aller being dcposited rvith lrederal Express or another reliablc orernight courier
service tbr next day delivery, or (iii) rhrec (3) business days after being dcposited in the Unired Srares
mail, registered or ccftified rnail, postage prcpaid, return reccipt required, and addressed as lollows (or
such other addrcss as cithcr party ll1ay lronr tinre to time spccify in writing to the other in accordance
with this Section 7):

If to lvlanter Lcssor:

Dcpiifinrel1t of Ha\\'iiiian llomc [.anLis
llalc Kalanilnaole
9l -5120 Kirpolei Plrk!!ay
Krpolci. I la*aii 967()7
.,\ttn: L nd illanagcnrcnt Dir ision

CARROLLCOX.COM

llxC-7



P.O. Box 1879

HonolLrlu, Harvaii 96805

rvith a copy to:

Department of Attorney General

425 Queen Street
Honolulu, Harvaii 9681 3

Attn: AG-PSHH

If to Sublessor:

Nanakuli Harvaiian Honlestead Community,'\ssociation
89-l 88 Farington Highway
Waianae, Ha*aii96792
Attn: Kamaki Kanahele

Hawaiian Community Developnlent Board
I188 Bishop Street, Suite 907
Honolulu, Hawaii 96813
Attn: Kali Watson

Ifto Sublessee:

Nanakuli Kauhale Developmcnt, L.P.
I188 Bishop Street, Suiie 907
Ilonolulu, Hawaii 9681 3

Attn: Kali Watson
Tel: (808) 529-0404

With a copy to:

Urban Housing Comnrunities LLC
2000 E. Founh Street, Suite 205
Santa Ana. Calilomia 92705
Attn: Douglas Bigley-lel: (714) 351-7700

CARROLLCOX.COM
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Hunt Capital Partners, LLC
15260 Venrura Blvd., Suite 600
Los Angeles, CA 91403
Attn: Jellrey N, weiss
Tel: (818) 380-61I I

8. Successors and Assisns. The provisions ofthis Agreement shall be binding upon and
inure to th€ benetlt ofeach party's respective succ€ssors and assigns, including its lenders and their
assigns.

9, Con tinued Effectiven€ss of this Asreem€nt. The terms ofthis Agrc€ment, the
subordination effected hereby, and the rights ofSublessee, and the obligations of Master Lessor and
Sublessor arising hcreunder shall not be affected, modified or impaired in any manner or to any extent
by (a) any renevval, replacement, amendment, €{tension, subslitution, revision, consolidation,
modillcation or termination ofthe Lease; (b) any exercise or non"exercise ofany right, po*er or
rcmedy under or in respect of the Lease; or (c) any waiver, consent, release, indulgence, extension,
renewal, modification, delay or other action, inaction or omission in respect ofthe Lease, all whether or
not any Master Lessor or Sublessor has had notice or knowledgc ofany of the foregoing and whether or
not they shallhave consented lhereto.

10. Counterparts. -fhis Agreement may be executed in several counterparts, each olwhich
shall be an original, but all of lvhich shall constitute one and the same instrument.

CARROLLCOX.COM
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed

as ofthe day and year first above written.

APPROVED BY THE HHC
AT ITS IVIEETINC HELD ON
June 18,2012

APPROVED AS TO FORM:

/ __,_-(]
Dfiilit"-etc"*,"1
Srate ofHawaii

MASTER LESSOR

STATE OF HAIVAII
DEPARTNIENT OF HAWAIIAN HONIE LANDS

CARROLLCOX.COM

Jobie M.K/lVtasagatani, Chai
Hawaiian Homes Commission
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