
         November 15, 2010 

Aloha, 
 
I am writing this letter, as a concerned member of the public, a native Hawaiian, a 
descendant of a fishing family from the Kaʻena area, and a representative of the Lawaiʻa 
Action Network, to request the following: 

1) That all ground-breaking activity relating to the construction of the predator fence at 
Kaʻena be stopped until appropriate measures are put in place to ensure there will be no 
further harm to any undocumented cultural sites, significant land marks or any 
desecration of ancestral remains. 

2) That before any ground-breaking activity is allowed to continue, the partnering 
departments and organizations responsible for the KPERP recognize that the need to best 
protect and malama both the natural and cultural resources of this wahi kapu of Kaʻena 
far outweighs the desire to construct the fence at this time. It is when projects are rushed 
that mistakes happen – mistakes that could lead to significant, unmitigable impacts to 
what we consider to be a “traditional landscape” or “traditional cultural property.” 
 

3) That before any ground-breaking activity is allowed to continue, all signatories of the 
Memorandum of Agreement (MOA) amend Sections IV and V to include the need for a 
third-party cultural monitor and a third-party archaeologist  to be on-site at all times 
during the entirety of the construction project. 

4) That before any ground-breaking activity is allowed to continue, the BLNR reconsider 
their decision to deny the petitions for contested cases on this project. The contested case 
process will not only allow for meaningful citizen participation in an agency decision, 
beneficial to the intent of the project, but it will also ensure that the concerns of native 
Hawaiians, whose rights will be impacted by the decision-making process, will be 
properly considered. 

5) That before any ground breaking activity is allowed to continue, the U.S. Fish & 
Wildlife Service reconsider their exemption from the NEPA based upon an update of 
findings related to cultural resource impacts presented in the MOA. 

 
As you may well know, several people from the community, including native Hawaiians, 
have expressed their concern about the impacts that this project would have on the wahi 
kapu of Kaʻena.  Since we first heard about the Draft Environmental Assessment for the 
Kaʻena Point Ecosystem Restoration Project (KPERP), I, and other members of the 
Lawaia Action Network, have openly stated our concerns for both cultural and 



environmental resources of the area through every possible avenue, only to find our 
concerns ultimately ignored.  I, and other members had filed two rounds of petitions for 
contested cases, that were ultimately denied by the BLNR.  

As you may also know, I had filed an appeal on the Boardʻs decision, representing myself 
and the Lawaiʻa Action Network, on September 10, 2010 in First Circuit Court of the 
First Circuit State of Hawaii (Civil Case #10-1-1951-09). The appeal is yet to be heard, 
although two months ago certified copies of the appeal were delivered to Appellees. 
 
During the second week of November, without any correspondence from any of the 
parties named as Appellees on the appeal, I was surprised to learn that the construction of 
the fence was to move forward, despite the fact that they had missed the proposed 
scheduling window (October to early November) for fence construction based upon 
stipulations in the Environmental Assessment (EA) that reads:  

 

“Fence construction will be timed for October-early November or July-August. 
These time periods will avoid the Laysan albatross nesting season (November 
through June) and avoid the initial nesting period (April through June) and the 
primary fledging periods (September through October) for wedge-tailed 
shearwaters. Construction is anticipated to take approximately three to four 
weeks, weather-dependent. Fence crews will work in 2 10-day increments, with a 
break in between.”  
 

It was our understanding, from the EA, that the main purpose of KPERP was to protect 
the Moli, the Uʻau Kani, and the occasional Kaʻupu from predators. And now we 
continue to question the integrity of this project. We wonder if it is really about 
protecting these birds, especially when the current construction at this time of year 
coincides with the nesting season of the Moli, which was not part of the original plan (as 
documented in the above passage from the EA). We wonder why the construction of this 
fence is so rushed and cannot begin to imagine the reasons for the rushed action 
outweighs the need to make sure this fence, if it must be built, is done so in the most 
pono way possible. 

On Friday, November 12, 2010 I placed calls to both Randall Kennedy , Native 
Ecosystem Section Manager, Natural Area Reserve System and Loyal Mehrhoff, Field 
Supervisor for the U.S. Fish and Wildlife Service, as I was concerned, after two visits to 
the project area, that requirements outlined paragraph 3 of the MOA were not being 
followed.  The most recent version of the MOA states:  

 
 



“A site visit will be conducted prior to the commencement of work with the 
fencing contractors, a biologist, archaeologist, and cultural monitor where the 
precise fence line, the boundaries of areas where machinery is allowed 
(disturbed roadbed, fenceline and staging area only), and the staging area will 
be staked out and will be confirmed to ensure that no archaeological features or 
endangered plants are disturbed during construction.” 

 

I was concerned that the use of the term “cultural monitor” in the paragraph above was 
misused, as there was no “cultural monitor” identified within the MOA, nor was there a 
definition of the position or a clear role for that person outlined in the MOA. It seems that 
there is a problem with Section IV of the document, as it explains clearly explains the 
role of the Interpretive Ranger, but fails to do the same for a “Cultural Monitor.”  

But my immediate concern was that the precise fenceline, boundaries where vehicles are 
allowed, and the staging area were not marked off before ground-breaking activities 
began. According to Steve Miller, of US Fish and Wildlife, who took my call as Field 
Supervisor Loyal Mehrhoff was off island, “these are all pretty standard things, but 
theyʻre also very important things . . . flagging a critical site for native and cultural 
resources are the standard thing thatʻs typically done that the Fish and Wildlife service 
insists on before anything happens . . .all that would be clearly specified before anything 
happens.” 

That same morning, Randy Kennedy of the NARS responded to me by saying, “Iʻm not 
exactly sure what has been flagged or hadnʻt been flagged . . . but as of now there hasnʻt 
been any earth moving activity. Theyʻre supposed to do a little bit of work, if any, 
today(Friday 11/12), and then theyʻre off for the weekend and coming back on 
Monday(11/15).” 

After the call with Randy, I was shocked on Saturday evening to find the following 
culvert partially completed (see photos below).  I confirmed with the operator who was 
there that evening, and who had done the work , that earth-moving activities had taken 
place the morning of the 13th, and that he would be finishing the culvert on the morning 
of the 14th, despite the previous assurance from Randy Kennedy that there would be no 
such activities occurring until Monday, November 15, 2010. 



 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

I returned again on the afternoon of Sunday, November 14, 2010 and it was clear that 
even more earth-moving had taken place. 

 

 



 



 

What bothers me most about what happened over the weekend is that it those who were 
partially responsible for the project & its creation had assured me that standard 
procedures, put forth in the MOA, would be followed, and that earth-moving activity 
would not be happening over the weekend.  I was disappointed that earth-moving activity 
did, in fact, take place, and it took place without an archaeologist present (a stipulation 
from Section V of the MOA). SECTION V. ARCHAEOLOGICAL MONITORING, 
reads: 

“An archaeologist will be present while ground-disturbing activities are taking 
place (grading and Post hole digging) to ensure that archaeological resources are 
not adversely impacted. If previously unknown archaeological resources are 
encountered by fence construction personnel, the archaeologist will reqire a 
stoppage of work to inspect the site and determine the appropriate course of 
action. The archaeologist will also conduct a final inspection of the work area 
following completion of the project.” 

Even archaeologists do not always have a thorough understanding of the cultural 
landscape, especially since there was no TCP study done for the wahi kapu. An 



archaeologist who is an employee of the state, and moreover, an employee of one of the 
Departments that has championed the KPERP, could be considered as having a conflict 
of interest in that position of power.  It is because of this that we also recommend the 
above section be amended to include, that aside from the current archaeologist from the 
state, there should also be a third-party archaeologist on site at any time that work is 
being done, be it earth-moving , or a less impacting activity.  

Because of the recent activities that have demonstrated cultural insensitivity on the part 
of the DLNR and other partnering organizations for the KPERP, we ask all signatories, 
and the organizations and departments responsible for the KPERP, redraft Sections IV & 
V of the MOA to ensure such culturally insensitive behavior does not occur again, on this 
or any other project within a wahi kapu.   

We ask all signatories of the current MOA to reconsider the necessity of having a third 
party cultural monitor (different from an ʻinterpreterʻ who is employed by the state), and 
third-party archaeologist during any ground-breaking activity in the wahi kapu of Kaʻena  
for this project and any future projects in the region.  In fact, both a third party cultural 
monitor and a third-party archaeologist should be on site for the length of the project, 
especially since opposition to the project, in its current state, has been clear.  Not only 
must they be included, but they must be given as much power as an archaeologist (see 
Section V of the MOA) to stop all activity if a cultural concern arises.   

As the MOA stands right now, there has been no description of the responsibility of a 
"cultural monitor," nor any powers given to someone designated as such for this project.  
Section IV. ʻCultural Monitoring and Interpretationʻ states: 

“An interpretive ranger who is aware of culturally sensitive and legally protected 
information that should not be shared with the public has been hired to provide 
construction personnel and visitors with appropriate information on natural 
history and Native Hawaiian, military, and railroad history of Ka'ena Point. The 
information will be delivered onsite, in person, as well as with interpretive media 
such as a pamphlet. The FWS will fund this position in 2010 for one year. The 
FWS and project partners, along with the Hawai'i SHPO will work to evaluate, 
and if necessary, modify the duties of the ranger position in future years. The 
lOWS will consider additional funding for this position along with other funding 
requests, but is under no obligation to provide future funding for this effort.” 

 
The amended language in ʻSection IV. CULTURAL MONITORING AND 
INTERPRETATION’ must be made clear and should explain the difference between a 
ʻthird-party cultural monitor’ and an ʻInterpretive ranger’ who is a state employee. 



Last night, at 7:30pm, I was invited by the Interpretive Ranger to come out for the last 
day of earth-moving activity as a ‘cultural monitor.’ This invitation should have occurred 
prior to the project commencing, and the position should have been clearly documented 
within the MOA, explaining both the requirements one would need to be considered a 
‘cultural monitor’ and the role the ‘cultural monitor’ would play in construction 
activities. A last minute invitation does not excuse or dismiss the hewa that has been 
committed over the weekend. As the MOA stands, it is highly inconsiderate, and not 
feasible for any native Hawaiian to act as a ‘cultural monitor’ with no clear role to play, 
and no authority to put a stop to activity that they consider culturally inappropriate.  

Finally, I would like to shed some light on an issue that I take quite seriously. I find it 
highly irresponsible for a federal organization like U.S. Fish and Wildlife Service, who 
would be responsible to operate under the strict regulations and guidelines of NHPA, 
NAGPRA and NEPA which were created to ensure the best protection for both natural 
and cultural resources, to apply for an exemption from NEPA.   Especially when the 
information provided in the most current version of the MOA conflicts with that found on 
the NEPA Exemption Application. 

For a federally funded project, like the KPERP, there is no question that an EIS based 
upon non-exclusive criteria established by the Council on Environmental Quality would 
be required as it falls under the following criteria: 

1. “Impacts that may be both beneficial and adverse. A significant impact may 
exist even if the Federal agency believes that on balance the effect will be 
beneficial,” 40 C.F.R. § 150S.27(b)(1). In the case of the KPERP EA, the State 

and it’s partnering organizations found that protection of the migratory species far 
outweighs any impact that construction may have on the area. 

2. “Unique characteristics of the geographic area such as the proximity to historic 
or cultural resources or ecologically critical areas,” id. § 150S.27(b)(3). This 
criteria applies because the construction of the KPERP will take place in a Natural 
Area Reserve, in a Conservation District, and an area of unique cultural 
importance to all native Hawaiians (including lawaiʻa). 

3.  “The degree to which the possible effects on the human environment are likely 
to be highly controversial,” id §150S.27(b)(4). 

4. “The degree to which the possible effects on the human environment are highly 
uncertain or involve unique and unknown risks,” id.§ 150S.27(b)(5). 

5. “The degree to which the action may adversely affect districts sites, highways, 
structures, or objects listed in or eligible for listing in the National Register of 



Historic Places or may cause loss or destruction of significant scientific, cultural 
or historical resources,” id. § 1508.27(b)(8).  

As noted in the exemption application (attached at bottom of document), U.S. Fish & 
Wildlife Service claimed to anticipate “no significant cultural resource impacts to occur 
based on ongoing coordination with local and regional archaeologist and based on 
implementation methods.”  Based on the incidents that occurred over the weekend, the 
U.S. Fish and Wildlife should rescind its exemption from NEPA based on the following 
statements from paragraph 4 of the MOA: 

  

 

I truly hope that all signatories, departments and organizations responsible for this 
project, and the cultural insensitive actions that occurred over the weekend, decide to do 
what is pono for the wahi kapu of Kaʻena. Again, I ask that all earth-moving activities be 
stopped until the kuleana outlined above is taken care of. 

Malama Pono. 

Aloha Aina. 

Malama Kaʻena, a malama Kaʻena ia ʻoe. 

 

 Summer Kaimalia Nemeth 

94-1024 Punono Pl. Mililani, Hawaii 96789 

(808)753-4221 culturalpractice@gmail.com 

 

 

 

CC:  

Laura Thielen 

Randy Kennedy 



Paul Conry 

Pua Aiu 

Leimaile Quitevis, OIBC, Waialua Representative 

OHA Trustees 

Clyde Namuʻo 

Members of NHHPC  

Kai Markell, OHA 

Kamoa Quitevis, OHA 

Keola Lindsey, OHA 

Apolei Bargamento, OHA 

KAHEA, The Hawaiian Environmental Alliance 

Sharla Manley, NHLC 

Laulani Teale 

Tom Lenchanko, Kukaniloko 

Carroll Cox, Envirowatch 

Samson Reiny, The Hawaii Independent 

Terri Kekoʻolani 

Robert Oliveira 

Lawaiʻa Action Network 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

Attachment: Application for Exemption from NEPA 



 



 

 


